IHC Affiliated Services v. The Industrial Commission of Utah, Employers\u27 Reinsurance Fund, and Lawrence Schmidt : Unknown by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1990
IHC Affiliated Services v. The Industrial
Commission of Utah, Employers' Reinsurance
Fund, and Lawrence Schmidt : Unknown
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Ralph L. Dewsnup; Wilcox, Dewsnup & King; Attorneys for Lawrence Schmidt; R. Paul Van Dam;
Attorney General for the State of Utah; Attorneys for Industrial Commission of Utah; Erie V.
Boorman; Attorney for Employer's Reinsurance Fund.
Larry R. White; Kirton, McConkie & Poelman; Attorneys for Plaintiff/Appellant.
This Legal Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of Appeals
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Legal Brief, IHC Affiliated Services v. The Industrial Commission of Utah, No. 900231 (Utah Court of Appeals, 1990).
https://digitalcommons.law.byu.edu/byu_ca1/2619
KIRTON, McCONKIE & POELMAN 
A PROFESSIONAL CORPORATION 
WILFORD W. KIRTON, JR . 
OSCAR W. McCONKIE 
B. LLOYD POELMAN 
RICHARD R. BOYLE 
RAYMOND W. GEE 
ALLEN M. SWAN 
GRAHAM DODD 
ANTHONY I. BENTLEY, JR . 
J . DOUGLAS MITCHELL 
RICHARD R. NESLEN 
MYRON L. S O R E N S E N 
RAEBURN G. KENNARD 
JERRY W. DEARINGER 
BRUCE FINDLAY 
CHARLES W. DAHLOUIST, II 
M. KARLYNN HINMAN 
ROBERT P. LUNT 
BRINTON R. BURBIDGE 
GREGORY S. BELL 
LEE FORD HUNTER 
LARRY R. WHITE 
WILLIAM H. WINGO 
DAVID M. McCONKIE 
READ R. HELLEWELL 
ROLF H. BERGER 
OSCAR W. McCONKIE, III 
MARC N. MASCARO 
LORIN C. BARKER 
DAVID M. WAHLOUIST 
JAMES J . CASSITY 
ROBERT S. PRINCE 
WALLACE O. FELSTED 
MERRILL F. NELSON 
DAVID B. ERICKSON 
FRED D. ESSIG 
SAMUEL D. MCVEY 
BLAKE T. OSTLER 
DANIEL T. DITTO 
S H E R E N E T. DILLON 
DANIEL BAY G IBBONS 
VON G. KEETCH 
STUART F. WEED 
THOMAS D. WALK 
JAMES E. ELLSWORTH 
DANIEL V. G O O D S E L L 
FILED 
FEB 4 1991 ATTORNEYS AT LAW 
1 8 0 0 E A G L E G A T E T O W E R 
6 0 E A S T S O U T H T E M P L E 
COURT OF APPEftLS^ C,TY'UTAH 8 4 l , | - | 0 ° 4 
FAX (801) 3 2 1 - 4 8 9 3 
TELEPHONE (801) 3 2 8 - 3 6 0 0 
February 2, 1991 
HAND-DELIVERED 
Mrs. Mary T. Noonan 
Clerk of the Court 
Utah Court of Appeals 
230 South 500 East, Suite 400 
Salt Lake City, Utah 84102 
Re: IHC Affiliated Services v. The Industrial Commission of Utah, Employers' 
Reinsurance Fund, and Lawrence Schmidt; Case No. 900231-CA 
(Panel: Judges Greenwood, Jackson & Russon) 
Dear Mrs. Noonan: 
This firm represents the Appellant, IHC Affiliated Services in the above-
referenced matter. This letter is written with regard to oral argument in this matter 
which was held on January 29, 1991. I am requesting that this letter be provided to 
the Panel pursuant to Rule 24(j) of the Utah Rules of Appellate Procedure pertaining 
to pertinent, significant authorities submitted after oral argument, but before decision. 
During the course of oral argument, I referred to the recent case of Virgin v. 
Board of Review, 150 Utah Adv. Rep. 20 (Utah App. December 18, 1990) which is not 
cited in either of appellant's briefs due to the fact it was decided after they were filed. 
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On page 22 of Virgin, the pertinent standard for review for the medical causation issue 
is set forth. This issue is raised in Point IV on pages 34-37 of the Appellant's initial 
brief and pages 4-8 of Appellant's reply brief. The standard for review is set forth as 
follows: 
At the outset, it is important to note that the Commission, 
not the AU, is the ultimate finder of fact. U.S. Steel Corp. 
v. Industrial Commission, 607, P.2d 807, 811 (Utah 1980); 
see Utah Code Ann. § 63-46b-12(6)(c) (1989). Medical 
causation, including whether an industrial accident 
aggravated a preexisting condition, is a factual matter. 
Proceedings in this case were commenced after January 1, 
1988, and thus the Utah Administrative Procedures Act 
("UAPA") controls. Utah Code Ann. §§ 63-46b-l to 22 
(1989). This court clearly articulated the standard for 
reviewing factual findings under UAPA in Grace Billing Co. 
v. Board of Review, 116 P.2d 63 (Utah Ct. App. 1989). "Hit 
is clear that the Board's findings of fact will be affirmed 
only if they are 'supported by substantial evidence when 
viewed in light of the whole record before the court.'" Id. 
at 67 
The party challenging the Commission's findings of fact 
"must martial all the evidence supporting the findings and 
show that despite the supporting facts and in light of the 
conflicting or contradictory evidence of findings which are 
not supported by substantial evidence." Id at 68. 
(Emphasis added.) 
Id. at 22. 
As far as the failure of the A.L.J. or the Industrial Commission to consider the 
medical causation issue under Allen v. Industrial Commission, 729 P.2d 15 (Utah 1986) 
is concerned, this failure should be considered and reviewed under the correction-of-
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error standard since it is purely a question of law. See Hurley v. Board of Review of 
Industrial Commission, 767 P.2d 524 (Utah 1988) and Utah Code Ann. § 63-46b-
16(4)(c) and (e). 
Sincerely, 
KIRTON, McCONKIE & POELMAN 
LRW/ph 
cc: Ralph Dewsnup, Esq. 
Erie V. Boorman, Esq. 
Bruce W. Wilson, Esq. 
Kathy Barney 
Scott Kelly 
